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Name & Address of the Appellant & Respondent

M/s. Bhairav Alloys Pvt.Ltd.

~ cilfcra" z 3r4la arr a sriis srgra aar ? ill as ge 3r2a #a uf aenRenf ft
al; TV er 37f@rant at 3r4la ur yaherur 3r4a Igd 'fJcITTTT t- I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,~ x-NcJW< cpf~lffUT~ :
R0vision application to Government of India :

(1) ala sgrz[ca 3rf@a, 1994 cB1" err 3iafa Rh aag mg ci a a
~rcrn tlffl cITT \3cf-tlffl rem uga # siaifa gteru m4at 'ra fa,+ zl,
f@a +iazu, lua f@mt, atft +ifGa, laa ta #a, i mf, { fa4t : 110001 t
~ \rfRT~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the0 following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufer cffl "ITTmasra ft zrR C/Jbmll'i ff fcITT:fr 'l-JO,Sjljj'( <TT 3R:l C/Jl'<~l-i
B m fcITT:fr ·l-!0-sP11'( 'ff ~ ·l-1°-sPII-< if l=f@' ~ \i'fIB ~ lWf if. m fcITT:fr ·l-!0-s1111'( m~ if
ark as fcITT:fr C/Jl'(~l'i if m~ ·l-1°-sPII'< if "ITT l=f@' ~ ~ cfi cITTR st "ITT I
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) ma # as fa4 ; ur var i PillTfflc'I l=flc'f IR m l=f@' cfi f2lP!1-11°1 if ~ p
~ l=f@' IR '3(l{ I c;;:i ~ cfi ~ cfi i,p:rc;f if Gitd are faf , zu gar frmrmc=r
r
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(ti) zuf zrea r mar fag ft '+fffii a are (aura zu per al) frmm fcblll -rrm
mre gt

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty '
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3tt11Grl ~ (~) Pllll--Jlc!C?Jl, 2001 cfi ~ 9 cfi ~ fclP!FcflSc rn ~
~-s ir m mwn· ir, fflcf ~ cfi m~~~ if cfr:r "l--JR-f cfi '4'lm ~-~ ~~~~ m-m mwn cfi Irr Ufa ma fart ult afegy \jffcfi "flll!T ~ ~- cBT
rff #a sirifa err 35- feiffRa #l47ar # rd # er €--s rat # uf
,tj'r ffl'~I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001-within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RfcFiFI ~ cfi "f!Tl!T Gigi vicara ya ala qt zaa an zt at u1 20o/
m :fIBA ~ \i'IW 3fR "Glif ~~~ cYiruf if "G<:Jro m m 1000/-- al #h ·pram #t
\i'IW I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is

• Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zyca, a#€tr ala zyer vi hara a4l4tr mrurf@raw ,fa 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i4tr 3grrca 3tf@fr, 1044 t err 35- uo'#r/35-~ a siafa
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) aiffur peenia a vifr ftm ft zyca, #hr 8qrzyc vi earn&
~~c#!" fcrirsr 4il"dcbi irfc~ -;er_ 3. 3ITT. cf>. T11, ~~cm-~

Q,

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2, Q
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. ·

() safRa qRb 2 (4) a i aag ra # 3rrar at 3ft, sr@hat #m i v#
zycen, ala sar zyea vi arms aft4ht =zrrznf@eras (Rrez) at ufa &jr fl8a,
3-li:\l--JGlcillG if 3-JT-20, ~~ g1R'-cJc&1 cf5A.Jl'3°-s, ir£rrofr ~. 6li5l--JGlcillG-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ita surd zye (3r4ta) Para4t, 2oo1 at err 6 cfi ~ rn ~--q-3 if A'c'fffu:r
fag 37gar 3r4l#tr Inf@asoi al n{3rlf@ or4la fay n an2z at a ufjf Rea
sgi sn zyca 6t mi, ans at in 3-tR- C1'lTlJT 1n:fT ~ ~ 5 cYirur m~ q?1=f t cJ6T
~ 1000 /-m~ 1?rfi I usf sa zycas at min, anu #t nir 3-tR- C1'lTlJT 7fm~
~ 5 cYirur m 50 cYirur c'[q? "ITT ctT ~ 5000 / - ffi ~ irfr I "Glif ~~ ~ l=Jtrr,
~ ~ l=Jtrr &R" C1'lTlJT 1n:fT ~ ~ 5o cYirur m ~ "G<:Jro % cJ6T ~ 10000 / -m
f ±if\ al #ha al ll cf> '1~ ,t-c I '1 cfi -;::rr:r i:J ~xs! I Fcria da gr a a i iier at Gara I "ll6
5re en # fa4t fa a 14G-1 Pleb ITT cfi ~ ~ ~ cBT m

. The appeal to the Appellate ~ribunal shall be filed in q~,:C!l~J~{':1 EA-3_ as
prescribed under Rule 6 of Central Exc1se(Appeal) Rules, 2001 and/J,_8~);ieJfCCo~pa_D1ed against
(one which at least should be accompanied by a fee of Rs.1.00o$. mp=g9@g aks.10.ooo
where amount of duty / penalty / demand / refund i_s upto 5 Lac, 5 lac 50ea@ and atpve 5o Lac
respectively in the form of crossed bank draft in favour of Asstt. ~eg1stq'r.:,:-~f. ,4a. 0"r:a, ich of any~~· ...,. 5\_;
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nominate public sector bank of the.place where the bench of a,riy nominate public sector bank of
the place where the bench of the Tribunal is situated ·

(3) ll~ ~~ "ti emf ~ ~ <ITT~ NIB -g 'ITT ~ ¥f ~ * ~ i:#lx=r <ITT :f@l'1~
~ ~ fcl:i'm 'ufRT ~ ~ 11v:r * mcr ~ 1-fi fcri ~ .:ra'r cnnf ~ ffl * ~ ,:r~~ w-Tr&WI
uruTf@raw at ya 3fl qr ab{a war al va arr)aa fu \JJ@T t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ...11I1zl zyca 3rf@rzr 497o rem izi1er #6t~-1 cB" 3RfT@~~~
a 37a n a 3mt zaenferf ffu qi@all a am?r rat st ya uf "Cfx
.6.so h as Ir1lzu zgcn fa am sh aiRegy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sit iif@rii ast friruaar faii st 3ITT qr ~~ fcn<TT ulTf!T i
ufT ft zfcr, €tr Una gea vi hara a4l#tu nrarf@raw (ruff@f@) Rll11 , 1982 if
ff2a e
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mm e[ea, hc&tr3nz e[eavi hara 3r4Alar if@awr (@la h IB .3fCfrc;n" cti~ *
acetzr3nl gr# 3#f@1far, &&y #r err 39n ah3ia fa#tzrtin-2) 31@fzr&8(2&g ft

..:>

+izr 29) fcaia: ·.e,2&g 5it Rt fa#tr 3f@)fr, 8&&y Rtnr cs a3irifhara at a#arr RR
"are &, zrfa# are qa-frsirae3Garf k, arf fasr arr h 3iatta sm #st sa ara

3r)far 2zr if@rgrailsu3rf@ra a={" ITT
ah4tr3nr lavi hara a3irii#far fcpQ- ofQ" ~fcYC!i'" *~ ~Tlfi:rc;r t
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(i) trm 11 gr # 3iai fifa ta
(ii) hr sa #R ft a{z turf?r
(iii) ~~Tai<lJ-l lei Ji cti futm:r 6 cti 3-RTJTci ~~

» 3r7atarfzrz fasrarrauaenc fa#tr (i. 2) 31f@0Gr, 2014h 3war ua fa@ 3r4#tzru@rah#
"0 ~a;:r~~ 3-@T"Qcf 3fC!tc;r q;)-~.=ifi"e;TJTI

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) zs iaf ,z 3nra sf3r4t n@awr awarui eyes 3rzrar era z ?;Vs f"aqlf?.c'l ~ t'!f
znr far av rah 10% 8raarwr3itarzihazvs faafa atas avs h 10% 3aacu Rt saran&I..:> ..:> ..:>

(6)(i) In view of above, an appeal against this order shall ..ilJ?-@@fo;&t the Tribunal on
payment of 10% of the duty demanded where duty or duty ~~~~~r.e in dispute, or
penalty, where penalty alone is in dispute." /k-.(,l''c.,' ,.•·_.~. f:v.~J,.,$, ere %4}
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ORDER-IN-APPEAL

F.No.V2(72)73/Ahd-IIl/2015-16

1

Mis. Bhairav Alloys Pvt.Ltd., 76/1/P, At. Vadavi, Tai. Kadi, Dist. Mehsana

(hereinafter referred to as the 'appellant' for the sake of brevity) has filed this appeal against OIO

No. 05/AC/Dem/CEX/2015-16 dated 29.10.2015, passed by the Deputy Commissioner, Central

Excise, Kadi Division, Ahmedabad-III (hereinafter referred to as the "adjudicating authority" for

the sake ofbrevity).

2. Briefly stated, the facts are that Central Excise Audit, after going through the books of

accounts ofthe appellant, raised an objection that though they had shown a deduction in the 'Rolls'
on which they had availed CENVAT Credit under capital goods, they had not reversed the credit as

per Rule 3(5A)(b) of the CENVAT Credit Rules, 2004. Therefore, a show cause notice dated

19.12.2014, inter alia, proposing recovery ofwrongly availed CENVAT Credit along with interest

and further proposing imposition of penalty, was issued. This notice was adjudicated vide order

dated 29.10.2015, wherein the adjudicating authority confirmed the demand of Rs. 56,919 (Rs.

30,657/- for 2012-13 and Rs. 26,262/- for 2013-14) along with interest and imposed penalty of Rs.

56,919/- under Section l lAC ofthe Central Excise Act, 1944.

3. Aggrieved, the appellant has filed this appeal mainly on the grounds that:

• the rolls purchased by the appellant are sharpened and molded for shaping the finished
products; that the hot iron after being taken from the furnace passes through different
rolls stepwise at least 17 to 18 times; that due to this process the diameter of the roll
gets reduced; that after passage of time, the rolls are again sharpened and molded;

• that they have deducted the value equal to the wear and tear of rolls on account of
production process; that this deduction is correctly reflected in the balance sheet;

• that they have neither sold the rolls nor claimed the depreciation;

• that the value of the rolls get reduced due to continuous use; that no reversal of
CENVAT credit is required as the rolls are consumed during the course of manufacture;

• that since it is only reduction of value due to use and not a write off or sale, no reversal
of credit is required; and

• The appellant also cited the following case laws viz Spack Automobiles [2008(226)
ELT 149], Autoline [2015(315) ELT 610], Zenith Fibres Ltd [2014(302) ELT 423],
Hemnbil Metal Processors P Ltd [2010 (261) ELT 429].

A personal hearing in the matter was held on 24.8.2016, wherein Shri R.K.Jain,

Advocate appeared on behalf of the appellant and reiterated the submissions advanced in the

grounds ofappeal.

0

0

5. I have gone through the facts of the case, the appellant's grounds of appeal, and

submissions made at the time ofpersonal hearing. The question to be decided in the present appeal

is whether the reversal of credit under Rule 3 of CENVAT Credit Rules, 2004, ordered in respect

ofcredit availed on rolls as capital goods, is correct?

.a 3iTg
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6. The relevant extracts ofthe CENVAT Credit Rules, 2004, which deals with removal of

capital goods is reproduced below, for ease ofreference:

"Rule 3. CENVATcredit. 
(5) When inputs or capital goods, on which CENVAT credit has been taken, are
removed as such from thefactory, or premises of the provider of output service, the
manufacturer of thefinal products or provider of output service, as the case may be,
shall pay an amount equal to the credit availed in respect of such inputs or capital
goods and such removal shall be made under the cover of an invoice referred to in
rule 9:

Provided :
Provided :-
(a)for computers and computer peripherals:

(b) for capital goods other than computers and computer peripherals @2.5% for
each quarter.

0 7.

(5A) If the capital goods are cleared as waste and scrap, the manufacturer
shall pay an amount equal to the duty leviable on transaction value.

[emphasis supplied]

Plain reading ofthe text ofthe rule, ibid, elucidates that the basic condition for reversal

O

of CENVAT credit is - when the inputs or capital goods on which credit is availed, are removed

from the factory, either as such or as waste, The appellant has contended that they have not sold,

removed or cleared the capital goods i.e. rolls, but the rolls were consumed during the process of

production. At the same time, I also observe that the appellant has nowhere stated that the goods

are still lying in the factory.

8. Certain assets, such as investments and inventory, lose value for various reasons.

Inventory may lose value if it becomes obsolete or outdated. A company periodically assesses the

value ofthese assets and re-values the asset in their books ofaccount. The appellant in the grounds

of appeal has contended that it is only reduction of value due to usage and not a sale; that the

deduction in the balance sheet is because of writing off the assets or the revaluation of assets. It
appears that the adjudicating authority missed out the crucial point and failed to give a proper

finding on the basic fact as to whether the capital goods, in dispute have been removed as such or

as waste & scrap, or they are still lying in the factory premises. Rule 3(S) or 3(SA) of the

CENVAT Credit Rules 2004 would come into o eration onl

removed. The facts, in the present dispute. however, lack clarity.

9. The appellant has relied on the following citations:

• Spack Automobiles [2008(226) ELT I49]. In this case by relying on the decision ofMis. Bharat
Electricals Ltd.[2002 (50) RLT 208), the Tribunal set aside the demand of reversal of CENVAT
credit on the ground that inputs are still lying the factory though they have been written off in the
books of account. The applicability of this citation, however, is subject to a finding that the goods
are still lying in the factory. As is already mentioned supra, no such finding is recorded by the
adjudicating authority.

• Autoline [2015(315) ELT 610]. The Hon'ble Tribunal in this case held that valuing the materials at
lower than the purchase rates is not equivalent to writing of value of inputs in books of account;
that no reversal is required under CENVAT Credit Rules.
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• Zenith Fibres Ltd [2014(302) ELT 423]. This case is not applicable since the facts differ.

• Hemnbil Metal Processors P Ltd [2010 (261) ELT 429]. This case is not applicable since the facts
differ.

10. The finding of the adjudicating authority that since value has been reduced in the

balance sheet, the capital goods must have been disposed off - is assumptive. No evidence is

produced by the department to substantiate the fact that the goods were indeed removed. The

appellant also has not provided any evidence to substantiate that the capital goods in question are

still lying in the factory and have not been removed, and if the same were removed then were the

rolls removed as such or as waste/scrap. In the absence of any clear finding, it is not known as to

whether the capital goods, in dispute have been removed. Therefore, I am left with no choice but

to remand the case to the adjudicating authority, to pass a clear finding as to whether the capital

goods in question are still available in the factory, and in case the same were removed, then on

which documents these rolls were removed as such / as waste & scrap. While remanding the

matter, I rely on the case ofM/s. Honda Seil Power Products Ltd [2013287) ELT 353].

O

- .
(Abhai Srivastav)
Commissioner (Appeal-I)

Central Excise, Ahmedabad

11. The order of the adjudicating authority is therefore, set aside and the matter remanded

to the adjudicating authority for compliance of directions as mentioned supra. This appeal stands

disposed of accordingly.

Date: 21.09.2016

<.
BY R.P.A.D.

Atte te

(Vinod
Superintendent (Appeal-I),
Central Excise,
Ahmedabad.

To,

M/s. Bhairav Alloys Pvt.Ltd.,
76/1/P, At Vadavi,
Ta. Kadi, Dist. Mehsana

Copy to:-
1. The ChiefCommissioner, Central Excise, Ahmedabad Zone.
2. The Commissioner, Central Excise, Ahmedabad-III.
3. The Deputy/Assistant Commissioner, Central Excise, Division-Kadi, Ahmedabad-III .%The Assistant Commissioner, System, Central Excise, Ahmedabad-III.-5. Guard File.
6. P.A.


